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TIGANGA, J.

Elias Mwakyusa Mwasakamala and other 180 plaintiffs (henceforth
the plaintiffs) are suing Tanzania Agricultural Research Institute (TARI),
Mbeya City Council, Commissioner for Lands, Registrar of Titles, and the
Attorney General (the 1%, 2", 39, 4" and 5™ defendant respectively).
The suit is on land estimated at 42 acres being part of 67 acres situated
at Sae, Ituha area within the City of Mbeya the value of which is

estimated to be TZS. 800,000,000/=.

In their joint plaint, the plaintiffs alleged that out of their
knowledge, the defendants had prepared and issued a Title Deed in
favour of the 1%t defendant. That the title deed erroneously included the
plaintiffs’ pieces of land (the suit land). The 1%t defendant had never
used the same suit land while the plaintiffs had been in occupation and
using it free from any interruption including any of the sort from the

defendants. In 2021, the former Minister for Lands ordered the 1%
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defendant to return the Certificate of Right of Occupancy to exclude the
plaintiffs’ land and return the same to the owners, but the 15t defendant
has not honoured the order. Furthermore, it is also alleged that the 1t
defendant in 2023 trespassed into the suit land started building a fence,
and ordered the plaintiffs to demolish their houses and vacate

therefrom.

The plaintiffs are thus, praying for a judgment and order that the
suit land belongs to the plaintiffs, that the plaintiffs’ land included in 1%
defendant’s title deed without adhering to the due process of law, the
costs to be borne by the defendants, and any other relief(s) this Court

might deem just and equitable to grant.

When the defendants were served with the plaint, they, through a
joint written statement of defence, vehemently disputed the claims.
They also raised a preliminary objection that the suit is hopelessly time-

barred.

As the law and practice demand, the suit could not proceed
without first determining the fate of the preliminary objection. This

ruling is to resolve the said preliminary objection.

At the hearing of the preliminary objection, the plaintiffs were

represented by Advocate Barnaba G. Pomboma, whereas the defendants
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appeared through Ms. Edina Mwamlima, learned State Attorney, and Ms.
Selina Mloge, the head of the Legal Service Unit of the 1% defendant. By
the consent of the parties and order of this Court, the preliminary

objection was disposed of by way of written submissions.

It is argued in support of the preliminary objection that the suit is
time-barred since the plaintiffs plead under paragraph k8 of the plaint
that the defendants included the suit land into the title deed issued to
the 1%t defendant in 1991. The learned State Attorney also argues that
the plaintiffs claim that the defendants acquired the Indigenous
(plaintiffs’) land by neither following the procedure nor paying
compensation. To her, the time limit to claim for compensation is one
year while it is 12 years for suits to recover land. The reference is made
under items 1 and 22 of the first schedule to the Law of Limitation Act,

[Cap. 89 R.E 2019].

She went on to argue that since section 5 of the Law of Limitation
Act, provides that the limitation period for any proceedings commence
from the date on which the right of action accrues, and since the
plaintiffs claim that the suit land was included in the 1%t defendant’s title
deed in 1993, then the time limit for compensation expired in 1994 and

for suit to recover it expired in 2005. She urged this court to dismiss the



suit as it is only a remedy to a time-barred matter according to section 3

(1) of the Law of Limitation Act.

In response, Mr. Pomboma while noting the time limit available to
claim compensation and the suit to recover land to be one and twelve
years respectively, resisted the preliminary objection submitting that,
counsel for the defendants has added her own words in paragraph 8 of
the plaint. He argued that the plaintiffs do not plead if they had
knowledge of the inclusion of the suit land into the 1%t defendant’s title

deed since 1993.

To argue as to when the plaintiffs became aware of that fact would
require proof by evidence which renders the preliminary objection to
lack qualities as it becomes not a pure point of law, Mr. Pomboma
argued. To that effect, he cited many cases including that of Ibrahim
Abdallah (the Administrator of the Estate of the late Hamisi
Mwalimu) vs. Selemani Hamisi (Administrator of the Estate of
the Late Hamisi Abdallah), Civil Appeal No. 314 of 2020 CAT at

Arusha (unreported).

According to Mr. Pomboma, paragraph 9 of the plaint is plain that
the plaintiffs had no knowledge of the 3™ and 4" defendants to issue the

title deed to the 1%t defendant in 1993. Also, the plaint indicates under
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paragraph 14 that the cause of action arose in 2023 when the plaintiffs’
peaceful use of the suit land was disturbed. He argues that the right of
action begins to run when one becomes aware of the said act which is
complained of. To strengthen his argument, he cited the case of The
Registered Trustee of Baraza Kuu la Waislamu Tanzania vs.
Bodi ya Wadhamini ya Jumuiya ya Waislamu Kumwelulo and 4
others, Civil Appeal No. 629 of 2022 CAT at Kigoma (unreported). Mr.
Pomboma held the view that the submissions by the learned State
Attorney are lacking in merits as they are matter of facts to be
ascertained. He, therefore, prayed that the preliminary objection be

overruled.

From the submissions by the counsel for the parties, the only issue
here is whether or not the suit is time-barred. It is the law from the
famous precedent of Mukisa Biscuits Manufacturing Company
Limited vs. West End Distributors [1969] E. A. 701, that preliminary
objection should emanate from the pleaded and agreed fact, and should

not need evidence to prove it.

In the instant case, however, the defendant’s preliminary objection
was raised from the assumption that since the plaintiffs have averred in

the plaint that the defendants erroneously included their land into the 1



defendant’s title deed issued to him in 1993, then the cause of action
arose in that same year. This kind of fact is nowhere to be found in the
plaintiffs’ plaint. So far, they claim that the cause of action arose in 2023
when the 1%t defendant trespassed into the suit land by erecting a fence

and expelling them therefrom.

If it is in the defendant’s knowledge that the cause of action arose
in 1993, then it is a disputed fact that needs evidence to be proved. In
that regard, the preliminary objection is short of qualities to be
determined at this very stage. In the premises, I overrule the

preliminary objection and order the matter to go on merits.
It is accordingly so ordered.

DATED and delivered at MBEYA on this 19™ of September 2024.

JUDGE
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